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 Uniform Family Law Arbitration Act: Adding Another ADR Option 
 

Linda D. Elrod* 
 

A significant advantage of arbitration … is the opportunity for the 
resolution of sensitive matters in a private and informal forum.1  

I. Introduction 
 

The Uniform Law Commission adopted the Uniform Family Law Arbitration Act in July 

2016 offering a framework for all states to enact arbitration for family law cases. The growing 

number of highly contested family law cases combined with budget cuts to state courts creating 

long delays make it necessary for lawyers and judges to consider faster alternative ways to 

resolve disputes. Along with mediation and collaborative law, arbitration could, and should, be a 

viable option.  Those who cannot settle their family law disputes over money or their children 

through negotiation or mediation most often have to litigate. Litigation is rarely a good option for 

these emotionally-charged disputes, especially where children are involved.2 High conflict cases 

that often drag on for years due to contentious parties and crowded court dockets with inadequate 

resources harm both parents and children, financially and emotionally.3 For parties who want a 

final decision from an expert on part or all of their case in a timely manner, arbitration offers 

more privacy and informality and, in most cases, at a lower cost.   

Arbitration depends upon the parties entering into an agreement to arbitrate their dispute. 

The parties select (and pay) the neutral arbitrator based on reputation, experience and expertise. 

They also choose the issues to be decided, the procedures to be used and the timeline. The parties 

bypass the delays, formality and time constraints of the public court system by removing the case 
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from the court.4  The arbitrator may conduct the hearing(s) in a private informal setting at times 

convenient to the parties, not just courthouse hours and dates. The parties may agree as to 

discovery and to submit evidence in whatever form they wish. After hearing each side’s 

witnesses and other evidence, the arbitrator makes a binding decision.5 There are few grounds to 

overturn the award, such as the arbitrator engaged in fraud, corruption or other serious 

misconduct. The award can be enforced or affirmed by the court as part of its judgment.  

Family law differs from commercial disputes mainly because of the intimate relationship 

between the parties and the subject matter – often children - which creates a strained emotional 

climate. Families also come in varying forms, including unmarried same-sex partners, 

stepparents, grandparents and other relatives, not all of whom are treated the same under state 

laws. Arbitration can work for large numbers of complex family law cases. Indeed, parties have 

been arbitrating property and support issues for decades in several states. Child-related issues, 

however, raise different concerns because of the court’s role as parens patriae to protect the best 

interests of children.6    

This article begins with a brief history of arbitration generally and then explores the 

development of arbitration in family law disputes. The article then discusses the drafting history 

and some of the key provisions of the Uniform Family Law Arbitration Act (UFLAA). The 

article suggests that the UFLAA provides a strong framework for arbitrating family law matters 

and includes adequate protections to protect the best interest of children. The article concludes 

that states should adopt the Uniform Family Law Arbitration Act to give parties an additional 

avenue to resolve disputes, especially in high conflict cases.  
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II. Brief History of Arbitration  
 

The ancient roots of arbitration can be found in mythology, religious tribunals, the Bible,  

Greece, Phoenicia, and Rome. There are references to arbitration in the English judicial system 

as early as 1281. At early common law, however, agreements to arbitrate were unenforceable 

because courts found the contracts deprived the courts of jurisdiction. As society became more 

complex and litigious, the court process was perceived to be too slow, too cumbersome and too 

expensive.  Often the judges had no knowledge of the subject matter and no technical expertise.  

Many also lacked familiarity with business practices and customs. Modern arbitration developed 

in the early twentieth century through judicial and legislative action, particularly in the labor and 

commercial contexts. Today, arbitration’s legal status is based on the common law or state 

statutes or both. 

A. Federal Arbitration Act 

The Federal Arbitration Act (FAA),7 based on the power of Congress under the 

Commerce Clause to regulate interstate commerce, provides the source of arbitration law 

nationally. It limits the defenses available to enforcing arbitration in maritime and commerce-

related contracts. The FAA requires courts to enforce arbitration agreements made either before 

or after a dispute arises unless an exception to enforcement is found in the FAA or other statute.8 

The FAA reflects a liberal federal policy favoring arbitration and freedom of contract - the 

fundamental principle underlying arbitration.9 As the Supreme Court has noted “written 

contracts to arbitrate are valid, irrevocable and enforceable…except on such grounds as exist at 

law or equity for revocation of any contract.”10  

The FAA applies if the arbitration agreement is in writing, the agreement of the parties 

involves interstate commerce, and the agreement is not vulnerable to attack under general state 
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contract law. The FAA enforcement provisions preempt contrary state law.11 A state cannot 

single out an arbitration agreement for invalidation or restriction except for grounds that exist for 

invalidation or restriction of all other types of contracts.12 The United States Supreme Court has 

consistently favored arbitration finding that the principal purpose of the FAA is to ensure that 

private arbitration agreements are enforced according to their terms.13 The arbitrator’s award is 

subject to limited review and vacation only where the arbitrator engaged in fraud, corruption or 

other serious misconduct.The agreement to arbitrate “trades the procedures and opportunity for 

review of the courtroom for the simplicity, informality, and expedition of arbitration.”14 

  B. The Uniform Law Commission and Arbitration 

 The National Conference of Commissioners on Uniform State Laws, now the Uniform 

Law Commission ULC), promulgated a modern Uniform Arbitration Act (UAA) in 1955 which 

an overwhelming majority of states adopted.15 The UAA follows the FAA and is a relatively 

short, bare-bones statute. There are seven basic elements to the UAA: (1) enforceability of 

agreements to arbitrate existing and in some cases, future disputes; (2) courts are given 

jurisdiction to compel or to stay arbitration; (3) courts can stay litigation pending arbitration; (4) 

courts can appoint the arbitrator if parties failed to provide a method of appointment; (5) 

summary procedure is provided for confirmation and for court vacation, modification or 

correction of awards on limited grounds; (6) courts are authorized to enter enforceable judgment 

upon awards confirmed, modified or corrected; and (7) the parties are given the right to appeal 

from the judgments. The UAA, however, failed to address who determines arbitrability, 

procedural provisions of initiating arbitration, powers of the arbitrator, when costs and fees could 

be awarded, and which sections were waivable.  
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In 2000, the ULC adopted the Revised Uniform Arbitration Act (RUAA), a lengthier, 

more detailed and more prescriptive statutory framework. It is now in twenty-one states.16 

Several states that enacted the RUAA, however, did not repeal the UAA.17 The RUAA sets out a 

comprehensive procedural framework for arbitration by detailing how to initiate arbitration, 

authorizing summary dispositions, and setting requirements for notice and hearings. The RUAA 

establishes judicial and arbitral authority to order provisional remedies to maintain the status quo 

and authorizes courts to consolidate arbitration hearings. The RUAA requires arbitrators to 

disclose conflicts, such as known financial interests or personal relationships, that could impair 

impartiality. The RUAA permits all parties to have a lawyer; authorizes arbitrator subpoenas, 

deposition orders and arbitrator-supervised discovery; and permits a wide range of arbitral 

remedies, including punitive damages and attorney fees. The RUAA gives the arbitrator the same 

powers and immunity similar to that of judges.  

The RUAA retains the major benefit of arbitration which is the narrow review of an 

arbitrator’s award. One party may move for confirmation of the award. If there is no challenge, 

the award will be confirmed. If there is a challenge, judicial review of arbitration awards is  

limited. The court generally will not review the evidence considered by the arbitrator or review 

for errors of law.18 Arbitration awards typically are vacated only for arbitrator misconduct such 

as fraud or corruption or grounds going to the fairness of the arbitration process.  RUAA Section 

23(a) allows an award to be vacated on specific statutory grounds, including: (1) the award was 

procured by corruption or fraud; (2) there was evident partiality, corruption or misconduct of 

arbitrator; (3) the arbitrator refused postponement despite a showing of sufficient cause; (4) the 

arbitrator exceeded the powers given; (5) there was no agreement to arbitrate; or (6) arbitration 

was conducted without proper notice. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000009&cite=INS34-57-2-13&originatingDoc=I8791d2d1272d11e5b4bafa136b480ad2&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000009&cite=INS34-57-2-13&originatingDoc=I8791d2d1272d11e5b4bafa136b480ad2&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
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While the RUAA provides much more structure than the UAA, neither act is well suited 

for arbitration of family law disputes. Neither addresses the types of issues that can arise because 

of the intimate relationship between the parties, the private subject matter, the need for interim 

relief, concerns for the safety, and public policy issues relating to children.  

III. Family Law Arbitration 
 

Family law arbitration is a relatively recent development because there has always been 

an issue of whether family law disputes, as a matter of public policy, should be permitted to be 

settled out of court. For decades, family law cases were thought to fall under a judicially-created 

public policy exception.19 In the 1980s, the United States Supreme Court rejected the 

exception.20 Despite that, some states do not allow parties to agree to arbitrate children’s issues. 

Arguably, FAA preemption could nullify state statutes or court decisions that prohibit arbitration 

of family law disputes generally or permit de novo review of awards that exceed the FAA’s 

limited review, but that is unlikely given the Supreme Court’s strong presumption against 

preemption in domestic relations matters.21 FAA preemption would apply, however, if states 

attempted to preclude parties from arbitrating disputes covering businesses and property located 

in several states because of the involvement with interstate commerce. 

Arbitration, especially of post dissolution disputes, has developed partly because 

allowing parties to agree to arbitrate keeps them off of congested court dockets. Additionally, in 

most states without a unified family court, many judges appointed to hear family law cases often 

have come from litigation or prosecutor’s offices with no background, certainly  not expertise, in 

family law.22 North Carolina has been one of the leaders in the use of arbitration in family law 

matters using basic arbitration law. It enacted the first comprehensive family law arbitration act 

in 1999.23 In 1990, the American Academy of Matrimonial Lawyers (AAML) adopted Rules for 
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Arbitration of Financial Issues. A 1992 article in the American Bar Association’s Family 

Advocate extolled the benefits of arbitration as selection of the decision maker, convenient forum 

for hearing, procedural flexibility, speedy and less costly proceedings, with final and binding 

rulings on property issues.24 Some states began to allow arbitration using the state’s basic 

arbitration law, the UAA or RUAA.25 Other states expressed hostility to arbitrating family law 

issues finding no express statutory authority; that the state’s parens patriae responsibility to 

protect children could not be ousted by parental agreement and that the narrow grounds 

traditionally available to vacate an arbitration award are not enough to protect children.   

By 2010, several states had added specific family law arbitration provisions.26 The 

American Academy of Matrimonial Lawyers approved a Model Family Law Arbitration Act in 

2005 which follows closely the RUAA and the North Carolina Act.27 Although no state has 

enacted the Act, it is close to North Carolina’s act and the AAML Act was the impetus for other 

states to consider arbitration. The AAML regularly offers annual trainings and certification for 

family law arbitrators and boasts over 280 trained arbitrators.  

Nine states appear to allow all family matters to be arbitrated.28 In the rest of the states, 

not all family law issues are arbitrable. Most states allow arbitration of alimony issues and 

property distribution.29 Most states also find that permitting parents to arbitrate child support 

does not interfere with the judicial protection of the best interests of children.30 Today with 

presumptive child support guidelines mandating the amount of support, this is particularly true. 

As one court noted, there is "no valid reason why the arbitration process should not be available 

in the area of child support; the advantages of arbitration in domestic disputes outweigh any 

disadvantages."31  

The major objection to arbitration arises because some states find that only a judge can 



 
8 

determine child-related issues. States which exclude some or all child-related issues from 

contractual arbitration, either by statute or by case law, follow the traditional view that only a 

judge can determine what is in a child’s best interests.32 

Many states do approve post decree, parenting-plan provided, arbitration.  The parties 

have a court decree and have specified in their parenting plan to use arbitration as the way to 

resolve any post-decree disputes about custody and visitation. For example, Florida does not 

allow arbitration of child custody, but a Florida court upheld enforcement of an arbitration clause 

in a marital settlement agreement that stated: 

By April 1 of each year, the parties shall reach agreement as to whether or not private 
school is necessary for the children for the next year. If they cannot agree, they will go to 
arbitration. . .  

 
The court found that the issue for the arbitrator was “educational need,” not custody, and the 

parties had already decided how expenses were to be paid if the need were found.33 On the other 

hand, some courts prohibit even the post-decree tie breaker type of arbitration of children’s 

issues.34 

New Jersey has found that parents have a constitutional right to choose to resolve their 

custody disputes by arbitration.35 The New Jersey Supreme Court stated: 

Parental autonomy includes the right to submit any family controversy, including child-
custody and parenting-time issues, to a decision maker chosen by the parents. The right 
of parents to make decisions regarding custody, parenting time, health, education, and 
other child-welfare issues between themselves, without state interference, does not 
evaporate when a marriage breaks down. . . .  Just as parents choose to decide those 
issues among themselves, they may opt to sidestep the judicial process and submit their 
dispute to an arbitrator whom they have chosen. The right to arbitrate serves an 
important family value by allowing parents the opportunity to choose an arbitrator based 
on her familiarity with the family or her understanding of the values that the parents hold 
dear and have tried to follow in raising their child.36 [Emphasis added]. 
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In between the states which do not allow arbitration of custody at all and those which 

embrace it are those states which permit arbitration of child custody and child support as long as 

there is a procedure for meaningful judicial review of the child’s best interests.37 Colorado found 

that the statute making a de novo review of the arbitrator’s award discretionary with the judge 

did not violate the father’s due process rights and the trial court did not abuse its discretion.38  

III.  Uniform Family Law Arbitration Act 
 

In 2016, the Uniform Law Commission approved a Uniform Family Law Arbitration Act 

(UFLAA).39  The UFLAA offers states an option for more uniformity and protections for family 

members choosing to arbitrate disputes. The UFLAA , a free-standing act tailored to family law 

cases, uses the state’s basic arbitration law, UAA or RUAA, as back up for procedure and 

notice.40  

A. Brief History  

Despite the rise in family law arbitration, many states rely on the standards of 

commercial arbitration law found in the Uniform Arbitration Act(UAA) and the Revised 

Uniform Arbitration Act (RUAA). As noted earlier, unlike commercial conflicts, family law 

disputes implicate unique state interests. The state has a parens patriae duty to protect children 

and vulnerable family members and an interest in ensuring that the arbitration process is fair to 

the participants. Neither the UAA nor the RUAA provide protection for children and victims of 

family violence during the arbitration process. Neither provide for additional judicial review to 

ensure that a child’s best interests were part of the decision. Additionally, general arbitration law 

has limited access to courts or provisions to ensure fairness to the parties.  

 The Joint Editorial Board on Uniform Family Law recommended setting up a committee 
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to study arbitration in family law cases in December 2011. A Study Committee Report in 2012 

unanimously recommended that the appointment of a drafting committee for a uniform act for 

family law arbitration.  

* * * we recommend a free-standing act— not a set of amendments to either version of 
the Uniform Arbitration Act.  At the same time, we believe a family law arbitration act 
should contain only the features of arbitration law that are essential for family law 
arbitration and are typically not addressed by commercial arbitration statutes. . . . .    

  
The ULC established a drafting committee in August 2013 appointing Professor Barbara 

A. Atwood as Chair and Professor Linda D. Elrod as Reporter. The committee’s first meeting 

flushed out some of the major issues to address such as pre-dispute agreements to arbitrate, 

subjects to exclude, the standard of judicial review for child-related issues and safeguards for 

domestic violence.41 Over a three year period, the drafting committee met nine times face to 

face, reviewed countless revised drafts, and participated in numerous telephone conferences.  

In July 2016, the Uniform Law Commission adopted the Uniform Family Law 

Arbitration Act (UFLAA). The UFLAA is relatively short with just 29 sections.42 Many sections, 

especially the procedural ones, mirror the RUAA. This is because many states still use the UAA 

as the basic arbitration base. 

 B.    Types of Family Law Disputes  
 

1. GENERALLY 

The Uniform Family Law Arbitration Act broadly defines a “family law dispute” in  

Section 2(6) as a contested issue arising under the family or domestic relations law of a state. 

UFLAA Section 3(a) covers the arbitration of potentially any contested issue arising under the 

enacting state’s family law. In most states, a family law dispute would include the interpretation 

and enforcement of premarital, cohabitation and separation agreements; the characterization, 
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valuation and division of property and allocation of debt; awards of alimony or spousal support; 

custody, parenting time and visitation; child support; and an award of attorney’s fees. Recently, 

pet custody has become an area for arbitration because some states treat animals like property. 

Many pet owners may want the decision-maker to be a pet owner who uses a “welfare of the pet” 

standard.43  

The UFLAA Section 3(b) excludes certain status determinations. The arbitrator cannot 

divorce the parties, terminate parental rights, grant an adoption or guardianship, or adjudicate a 

child in need of care or juvenile offender, or the like.   

2. CHILD-RELATED DISPUTES 

The UFLAA treats child-related issues differently than property and support issues. The 

UFLAA defines child-related disputes in Section 2(4) as those regarding legal custody, physical 

custody, custodial responsibility, parental responsibility or authority, parenting time, right to 

access, visitation, or financial support regarding a child. The UFLAA presumptively extends to 

child-related disputes and contains numerous safeguards to ensure that an arbitrator follows state 

law and adequately protects the child’s best interests. The UFLAA protects children in various 

provisions, discussed infra, and ensures the arbitrator considered the child’s best interest in 

making an award. The UFLAA requires a vigorous judicial review of child-related awards that 

does not exist for property issues.  

Because a minority of states oppose arbitration of child-related issues, the UFLAA 

Section 3 brackets “child-related dispute.” This means that a state may choose to enact the 

UFLAA but exclude arbitration of children’s issues. If a state excludes arbitration of children’s 

issues, however, it is unlikely that the huge caseloads facing domestic courts will decrease.  
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Parenting issues make up a large part of the family court docket.  If a state does exclude child-

related disputes, it would include them under the status exceptions in Section 3(b). 

C. Agreement to Arbitrate 
 

Arbitration is contractual. A court cannot compel arbitration in the absence of an 

agreement to arbitrate. A court will order arbitration only after finding that the parties have 

voluntarily agreed to arbitration and that their agreement covers the dispute.44 UFLAA Section 5 

lists the contents and requirements for the agreement to arbitrate. It must be in writing and must 

identify the dispute to be arbitrated as well as the arbitrator or a way of selecting the arbitrator.  

Absolute clarity in describing the family law dispute that the parties want to arbitrate will avoid 

possible time-consuming litigation down the road.   

1. INFORMED CONSENT  

The UFLAA contemplates a voluntary, not a coerced, decision to arbitrate. The 

agreement to arbitrate a family dispute must be an informed choice of each party. A lawyer 

advising a client whether to arbitrate should explain the advantages and limitations of arbitration 

so that the client makes an informed choice. The agreement should clearly establish that the 

parties are aware of their rights to a judicial determination and have knowingly and voluntarily 

waived that right.  The New Jersey Supreme Court Rules for family arbitration have specific 

precautions and require that the agreement to arbitrate state: 

(i) the parties understand their entitlement to a judicial adjudication of their dispute and  
are willing to waive that right; (ii) the parties are aware of the limited circumstances 
under which a challenge to the award may be advanced and agree to those limitations; 
(iii) the parties have had sufficient time to consider the implications of their decision to 
arbitrate; and (iv) the parties have entered into the Agreement or Consent Order freely 
and voluntarily, after due consideration of the consequences of doing so.45 
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Family law cases almost always contain private sensitive information about parenting, 

family finances, and maybe the parties’ sex life. The public has no interest in the resolution of 

others’ private family disputes – how much money people have or the custody arrangements for 

their children.46 The UFLAA does not include confidentiality provisions so it is important that 

the parties include those provisions in the agreement to arbitrate.   

2.   INTIMATE PARTNER VIOLENCE ISSUES 

To the extent that domestic violence impairs one party’s ability to voluntarily choose 

arbitration or to present evidence, there may be a lack of informed consent.  Because arbitration 

requires an agreement to arbitrate which is similar to litigation, the parties are more likely to 

have lawyers than parties in mediation. The presence of a lawyer is a protective factor.  UFLAA 

Section 10(a)(1) makes it clear that each party may be represented by an attorney throughout the 

arbitration. 

The UFLAA also addresses the domestic violence issue in several ways. First, UFLAA 

Section 12 provides that if a party is subject to an order of protection or if the arbitrator 

otherwise finds that a party's safety or ability to participate effectively in the arbitration is at risk, 

the arbitration is suspended unless the party who is at risk reaffirms the desire to arbitrate and a 

court allows it. Note, a court—not the arbitrator—must decide whether arbitration may proceed. 

For arbitration to go forward, the party at risk of harm must reaffirm the agreement to arbitrate, 

and the court must find that adequate procedures are in place to protect the party from risk of 

harm or intimidation.  Under Section 11, the arbitrator is also empowered to issue temporary 

orders to protect a party if needed. If a party seeks court relief, the court may stay the arbitration 

and review a determination of temporary award. 
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UFLAA Section 10 (a)(2) allows a party to have a non-advocating individual present 

with the party so long as the individual is not a witness in the case. The provision is crafted to 

make it possible for victims of domestic violence to choose arbitration with the benefit of a 

support person.  

Although the parties are free to choose any arbitrator they wish, if they do not select an 

arbitrator, the court appoints one. UFLAA Section 8 protects victims by requiring that a court-

appointed arbitrator must be a lawyer or judge (can be retired) who has training in identifying 

domestic violence and child abuse the same as a judicial officer. Family arbitration is new 

enough that there exists almost no literature on domestic violence in the context of arbitration. A 

substantial body of literature does exist about domestic violence in mediation.47 Most standards 

for mediators requiring screening for the presence of violence and provide special protocols to 

protect victims in mediation.48   

3. PRE-DISPUTE AGREEMENTS TO ARBITRATE 

Pre-dispute clauses to arbitrate in premarital agreements have been around and enforced 

for a long time.49 The UFLAA Section 5(b) allows an agreement to arbitrate issues that arise 

before, at the time, or after the agreement is made, except on a ground that exists at law or equity 

for revocation of the contract (FAA language). Additionally, parties may agree in a separation or 

marital settlement agreement on a dispute resolution method if there is a disagreement over 

financial issues.50   

There was debate in the drafting committee whether all agreements should be made at the 

time the issue arises. The use of pre-dispute agreements in consumer contracts (often contracts of 

adhesion) has sparked widespread criticism. Family law cases, however, are unlikely to have 

similar concerns because it is the parties themselves who are agreeing, whether in an earlier 
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agreement or an agreement entered into at the time of marital dissolution. In addition, there is no 

built-in bias favoring one party (like the company) over the other. Instead, the neutral arbitrator 

is selected by the parties or the court, often providing specialized expertise. Additionally, as 

noted earlier, the FAA may require enforcement of pre-dispute arbitration agreements of 

property involved in interstate commerce.  

Another concern has been the parties agreeing to go to religious tribunal arbitration. The 

general rule is that if arbitration is conducted pursuant to a valid agreement, parties of the same 

religion can have religious authorities resolve their disputes in accordance with religious law.51 

State courts, however, do have settled authority to vacate religious arbitral awards that appear 

“contrary to public policy.”52 Additionally, if a state does not allow the subject matter to be 

arbitrated in the state, the parties cannot agree to arbitration in a religious tribunal to get around 

it. 

 Child-related issues present different problems with pre-dispute agreements. At the time 

of a premarital agreement, there may be no children. Additionally, the issues may not be clear 

before the dispute arises. UFLAA Section 5(c) generally bars enforcement of an agreement to 

arbitrate child-related issues unless the agreement is entered into or reaffirmed after the dispute 

has arisen. A parent’s choice to arbitrate is likely to be better informed and based on a fuller 

understanding of the child’s interests at the time the dispute erupts.   

The one exception to the contemporaneous agreement requirement is when the agreement 

to arbitrate disputes resulted from an agreement incorporated in an earlier court decree—such as 

a marital settlement agreement or separation agreement. Current parenting plan statutes require 

that the parties provide a method of dispute resolution that does not require court intervention if 
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the parties cannot agree on matters relating to their children.53 As with other law, the agreement 

could be attacked for issues relating to duress, fraud or unconscionability.  

 

D. Protecting Children in Arbitration 

Even though New Jersey considers that the parents have a constitutional right to choose 

the forum for deciding custody issues, New Jersey requires enough of a record to ensure that the 

arbitrator’s award will not harm the child.54 The UFLAA stayed with the best interests, rather 

than the harm to the child, standard. The UFLAA includes several layers of protection to ensure 

that child-related issues are handled properly. The UFLAA recognizes the state’s parens patriae 

responsibility for children in several provisions, some non-waivable.   

First, predispute agreements for child-related disputes are not permissible unless 

arbitration is selected in the parties’ parenting plan or separation agreement.  Second, UFLAA 

Section 13(12) allows the arbitrator to appoint a lawyer or guardian ad litem to represent the 

child. The arbitrator can also meet with or interview the child. Third, if an arbitrator has a 

reasonable basis to believe that a child is the subject of abuse or neglect, Section 12(c) requires 

the arbitrator to terminate the arbitration and report the findings to the appropriate state authority.  

Like mediators, arbitrators are made mandated reporters of abuse. 

Section 14(b) requires the arbitrator to cause a verbatim record to be made of any part of 

an arbitration hearing concerning a child-related dispute. This can be a simple recording or any 

means of getting a verbatim record. It does not require a court reporter.  

Section 15(c) requires that an award determining a child-related dispute must state the 

reasons on which it is based as required by the law of the state in family law cases.  In most 

states, this means findings of fact and conclusions of law. In contrast to the limited judicial 
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review in commercial arbitration, the UFLAA requires robust judicial scrutiny of child-related 

awards. Under Sections 16 and 19, a court cannot confirm an award determining child custody or 

child support unless it finds that the award complies with applicable law and is in the child’s best 

interests. To confirm an award with a child-related dispute, Section 16(c) requires the court to 

determine that the award complies with the law of the state and is in the best interests of the 

child. An award can be vacated if the award did not comply with section 15 or law of state 

dealing the best interests of the child. While the state could provide for a de novo review, it does 

not have to. 

E. Arbitration Process  

The UFLAA provides a streamlined set of guidelines for family law arbitration. The 

UFLAA incorporates by reference each state’s arbitration law (UAA or RUAA) for many 

procedural questions that do not implicate family law concerns, like the basic notice provisions.  

While the Act is intended to operate against the backdrop of a state’s general law on contractual 

arbitration, it includes provisions essential to a fair and efficient arbitration process. Where a 

party files suit on a claim covered by an arbitration agreement, the court stays or dismisses the 

judicial proceeding and issues an order compelling arbitration. 

1.  QUALIFICATIONS OF ARBITRATORS 

The parties are free to pick any one or a panel of persons to arbitrate their dispute and 

their choice of arbitrator, arbitration organization or method of selection of the arbitrator 

controls.  If the parties cannot agree or leave it to the court to appoint an arbitrator, UFLAA 

Section 8(a) mandates the court appoint an arbitrator who is an attorney in good standing 

admitted to practice or a retired attorney or judge, trained in domestic violence and child abuse 

the same as a judicial officer. The UFLAA does not list any minimum training hours or subject 
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matter requirements. This may be an area in which states want to provide more detail as to the 

training. Having minimum qualifications and training listed as part of an arbitrator’s credentials 

would give the arbitration option a more structured and regulated framework, which would 

hopefully give litigants, attorneys, and judges more confidence in arbitration and help ensure its 

success. Potentially, training based on the program currently provided by the AAML could be 

offered prior to and in conjunction with the adoption of the Uniform Family Law Arbitration 

Act. The AAML urges that lawyers serving as arbitrators comply with all relevant rules relating 

to judges, including the ABA Code of Judicial Conduct and the AAML Bounds of Advocacy for 

Family Lawyers § 9.2 (2000). 

Not really part of actual qualifications, but certainly important to the parties is the 

requirement under UFLAA Section 9 that the arbitrator disclose any known fact a reasonable 

person would believe is likely to affect impartiality or the ability to make a timely award.  The 

parties are selecting arbitration partly because of the speed. If the arbitrator is planning a two 

month cruise, that needs to be disclosed. If a disclosure is not made, the court on motion of a 

party may suspend the arbitration, vacate an award or grant other appropriate relief.  In a recent 

Texas case, the court upheld the divorce but vacated the rest of the order based on the arbitration 

award finding the arbitrator’s failure to disclose his close relationship with the husband’s 

attorney could be seen objectively as evident partiality.55   

2. POWERS OF ARBITRATOR 

The UFLAA Section 13 provides a non-exclusive list of arbitrator powers. Basically, the 

arbitrator can do anything a family court judge could do unless otherwise agreed by the parties or 

limited by a state choosing not to allow arbitration of child-related disputes. The powers listed in 

Section 13 are taken from the Revised Uniform Arbitration Act. These powers include to select 
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the rules for the arbitration; conduct the prehearing conferences and the hearing; administer 

oaths to parties and witnesses; allow any party to conduct prehearing discovery by 

interrogatories, deposition, requests for production of documents, or other means; determine the 

admissibility of evidence; and subpoena witnesses or documents upon the arbitrator’s own 

initiative or request of a party. In addition, the arbitrator is given powers that may be uniquely 

necessary in the family law context, such as the power to meet with a child, appoint a 

representative for the child, and impose procedures to protect a party or child from risk of harm.  

The parties can set out the powers of the arbitrator in their agreement. The arbitrator does 

not have power to alter the terms of the arbitration agreement or to award a remedy other than in 

accordance with the law.  Ex parte communications between a party and the arbitrator are 

prohibited except to the extent permitted under other law.  The arbitrator has the power to 

sanction bad faith conduct according to state law governing misconduct in family law 

proceedings.   

Section 11 allows arbitrators to enter temporary awards as needed under the state’s law 

regarding temporary orders, and resort to court is authorized for urgent matters. These orders 

typically involve maintaining the status quo - who stays in the house, spousal or child support, 

custody and parenting time issues. 

3. VACATING OR REVIEWING AWARD 
 

The trade-off in arbitration has always been the narrow scope of judicial review. By 

agreeing to arbitrate, a person is giving up the right to go to court.  A court may overturn an 

arbitral award only where the arbitrator engaged in fraud, corruption, or other serious misconduct 

(or, in some jurisdictions, also where the arbitrator “manifestly disregarded” the applicable law).  

Traditionally, awards are vacated only for arbitrator misconduct or grounds going to the fairness 
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of the arbitration process and not for errors of law. The parties lose the right to appeal an arbitral 

decision they believe misapprehends the law or the facts. To show an arbitrator exceeded his or 

her powers, the party must show the arbitrator either acted beyond the terms of the arbitration 

agreement or acted in complete disregard of the law.56   

The UFLAA Sec. 19 (a) follows the RUAA but adds some additional grounds consistent 

with family law concerns for vacating arbitration awards. The UFLAA contains a bracketed 

(optional) subsection (a)(7) authorizing a court to vacate family law arbitration awards on the 

basis of those additional grounds. If state law permits parties to agree that an award can be 

challenged for errors of law, the bracketed language would authorize a court to review an award 

for errors of law if the parties have so agreed. 

In family law arbitration, awards of purely financial matters are subject to the same 

standard as commercial arbitration although in some states, the law may require courts to comply 

with domestic relations law.57 The UFLAA allows the parties to agree to not have a reasoned 

award of property and alimony issues which could be important to protect confidentiality.58 One 

other basis for not enforcing an arbitral award would be violation of clearly defined and 

dominant public policy.59 

For child-related issues, however, the award must comply the domestic relations law of 

the state. This means in most cases, that there must be a record to review (can be recording), 

findings of fact and the award must be in the best interests of the child.  

V.   CONCLUSION 

The UFLAA offers parties another, often a more desirable, private option for resolving 

their dispute.  Arbitration preserves family autonomy by allowing the parties to select the 
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decision-maker based on their specialized expertise. The parties tailor the arbitration process to 

suit their needs by determining the precise issues to be resolved, the rules to be followed, the 

timetable for the process. The use of an expert decision maker, the more informal, private 

procedures, and the faster timeline can ease the trauma and tension of family disputes. Usually 

arbitration will usually end up being less expensive than months and years of litigation, even 

taking into account the arbitrator’s fee.   

The UFLAA provides needed standards to ensure that this method of dispute resolution 

retains the advantages of efficiency while also serving the needs of families in dissolution. The 

arbitrator, unlike a judge in a court of law, must be compensated by the parties.  Arbitration may 

be an attractive alternative to litigation for couples who are frustrated with crowded court 

dockets and judges who may have little interest in family law cases.  The real advantage to 

arbitration, however, is probably for post dissolution disputes between high conflict parents. Post 

dissolution arbitration has the potential to dramatically reduce relitigation.60  
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